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-Crartes HuTToN, Shipmaſter in. Cu/roſs, Suſpender. 1 
HE queſtion between theſe parties, reſpects the reſti- ©: 
tution of a veſlel, the property of William Palmer, „ 
detained by Charles Hutton, the ſuſpender, on pre- - 2» 

| | ' tence of a purchaſe from the commander of a French .:* 2 nl 
privateer, ſaid to have taken place immediately after her capture. 
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eto be forthwith reſtored, and delivered by the defender to the 


«« purſuer, to be diſpoſed of by him as he ſhall think proper ; 
* and decerns,” 


To this decreet the Judge Admiral adhered, on advifng a re- 
claiming petition, 'and anſwers ; and, the caſe being removed 
into this Court by fuſpenſion, came before Lord Eſkgrove, as Or- 
dinary. Parties Beig I and memorials lodged, bis Lordſhip, 
| judging the queſtion to be of that publick nature which was 
WM Mar, xx. 2703 proper for the conſideration of the whole Court, made aviſan- 
** dum to the Lords with the whole cauſe ; and appoints the par- 
ties to prepare informations, and lodge the ſame in the Lords 
** boxes againſt the 22d day of April next. 
In obedience to this appointment, the following information is 
humbly ſubmitted to your Lordſhips, on behalf of the charger. 
The circumſtances which give occaſion to the preſent queſtion, 
and are the ground of the very ſingular plea maintained on the: 
part of the ſuſpender, are ſhortly as follow. 
The Peggy of Yarmouth, a ſmall coaſting veſlel, the property- 
of William Palmer, the charger, commanded by William: Low- 
July 18. 1782. den as maſter, of this date, ſailed from Yarmouth for Sunder- 
land, in balaſt. 
On the 2cth of that month, ſhe, in company with ſeveral o- 
ther veſlels, was chaced by a French privateer, off Hornſey, on the 
coaſt of Yorkſhire, when the maſter and crew, finding themſelves. 
about to be overtaken, and being cloſe in with the coaſt, got a- 
ſhore in their boat, leaving her at anchor; and in this ſituation, * 
ſhe was ſeized and carried off by the French privateer. 
At the time of ſeizing this veſſel, the privateer had made ſe- 
veral other prizes; and the commander apprehended, that if he A 
was to weaken his crew farther, by manning this prize, it might 1 
ſubject both the prize and the pri vateer herſelf to conſiderabe 
hazard. With a view, therefore, to avoid this riſk, and to ſecure | 
a certain profit, he entered into a tranſaction with Charles Hut- 
ton, the ſuſpender, whoſe own veſſel had been taken a few days 
before, and who was then on board as a priſoner, for transferring 
the prize to him, at the price, as it is ſaid, of 1 50 guineas. 
Charles Hutton having poſſeſſed himſdlf of the veſſel by this 
pretended purchaſe from an enemy, who had recently ſeized her, 
and by whom ſhe had never been carried into condemnation, or 
brought into port, immediately N to Scotland, where, in 


a Place: 


(3) 


place of advertiſing her, with « view of making reſtitution to the 
owner, as he would certainly have done, had he acted from any 
other motive than a view to his own profit, he fitted her out on 
His own account, named her the Peggy of Culroſs, and made a 
voyage with her to Gottenburg. 

The charger coming to learn, that his veſſel was in the ſuſ- 
ſpender's poſſeſſion, and had returned to Scotland after this laſt 
voyage, gave directions for her recovery; in conſequence of 
: ,which, ſhe was ſecured by arreſtment, and the above mentioned 

action brought for her recovery. In this action, there was 
produced, for inſtructing his property in the veſſel, and the man- 
ner in which he had loft poſſeſſion of her, the charger's own af- 
fidavit, containing a particular deſcription of the veſlel, and re- 
ferring to one emitted by the maſter on the 25th of July, re- 
ſpecting the manner in which {ſhe had been ſeized by the French. 
-privateer on the 2oth of that month; and offer was made, to 
fupport his claim by a farther proof as to the identity of the veſ- 
Fel, if judged neceflary. _ | L 
Ihe ſuſpender, fatisfied on this point, did not diſpute the veſ- 
fel being the ſame which had formerly belonged to the charger, 
and been loſt by him, in the manner already mentioned; but 
reſted his defence on the above mentioned tranſaction with the 
commander of the French privateer ; and, in evidence of his pre- 
tended right by it, produced a paper, of the following tenor, ob- 
tained from him on that occaſion: ** Know all men, by theſe July 25. 1782 
** preſents, That I, Joſue Magray, commander of the Fear- 
nought privateer of Dunkirk, have found a tow maſted vaſſal 
at ſea, and not one living ſoal on board the ſaid ſhip ; there- 
for, ſhuld have a ſounk the prays 1medately ; but Captain Hut- 
ton being on board a priſiner, I therefore made offer to him far 
the ſaid ſhip for one hundred and fifty gineas. I then aſked 
him, What ſukurity he would give me for the ſaid ſhip? On. 
which his boay replayed, He would go for the ſhip, give him 
tow » ſhillings per day whill in priſon. (Signed) Josux 
.* MacRay. John Mercer, priſoner on board, witneſs. (Sign- 
755 , ed) John Mercer, John Crawford, priſoner on board, witneſs. 


* (Signed) John Crawford.” 
From this atteſtation, the ſuſpender. pretended to juſtify the 
tranſaction by which he obtained poſſeſſion of this veſſel, and to 


plead. 
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plead upon it, in the 1½ place, As giving him a right to the pro- 
perty, on ſuppoſition of its being, at the time, veſted in the ma- 
ſter of the priyateer by a capture, jure belli. And, 2dly, Suppoſ- 
ing this not to be the caſe, he pled a right of indemnification as 
to the ſum he had become bound to pay, on the footing of a 
ranſom, or of ſalvage, as having the effect of ſaving his ſhip. 

What degree of faith might be due to the account of the tranſ- 
action contained in this paper, or, how far the captain of the 
privateer truly expected to receive, or the ſuſpender meant to pay, 
the ſum which it mentions as the price of this veſlel, the charger 
has no occaſion to enquire. | 
- This much 1s certain, it was much more than the charger, or 
any perſon acting for him, could have afforded, or would have 
agreed to pay as a ranſom, the higheſt value of the veſlel herſelf 
ſcarce being equal to that ſum, | 4 

And it is ſomewhat ſingular, that, though this pretended bar- 
gain took place on the 22d of July, that, ſo late as the 4th of No- 
vember thereafter, when the action for reſtitution was brought, 
no ſtep had been taken for diſcharging it, that action being im- 
mediately followed by another, at the inſtance of Maſterton, the 
hoſtage, whether neceſſary, or brought upon an underſtanding 
with the ſuſpender, to ſupport his claim to indemnification, the 
charger cannot ſay, concluding againſt the ſuſpender for pro- 
curing his liberty, by fulfilling his engagement to the French 
maſter, #4 64 

Be theſe things as they may, it was plain, that the ſuſpender 
could have no claim to the property of this veſſel, which, even 
on ſuppoſition of the captor's right, jure belli, being properly 
completed, was no lawful ſubject of commerce between him and 
a Britiſh ſubject. And as to the claim of indemnification, —be- 
ſides the difficulty of allowing ſuch a claim to a perſon, who, in 
place of acting with a view to ſecure the property of the owner, 
had plainly attempted to appropriate the veſſel to himſelf; it 
was plain, as to the firſt, that he had no right which could en- 
title him to bargain for a ranſom, even while ſuch contracts were 
adinitted of. And, what effectually barred that plea, was, that, 
at the time of this tranſaction, the power of ranſoming was ta- 
ken away, by the late ſtatute, prohibiting that practice, as of pre- 
judice to the publick, under ſevere penalties. 2 

| 9 


1 
On theſe grounds, the Judge Admiral had no difficulty of de- 


termining the queſtion in favour of the charger, by ordering re- 
ſtitution of the ſhip, and diſregarding the claim of indemnifica- 
tion. And he, at the ſame time, pronounced a judgment in the 
action at Maſterton's inſtance, finding, That, as he had become 
an hoſtage poſterior to the act of parliament, which prohibits 
ranſoming captured veſſels, no action could be ſuſtained at his 
inſtance; and, on that footing, aſſoilzieing the ſuſpender. 

Such being the circumſtances of the caſe, it remains for the 
charger to ſtate the grounds, on which, he is adviſed, that the 
judgment of the Admiral falls to be ſupported, both in order- 
ing reſtitution of the ſhip, and 3 — the ſuſpender's 
claim of being e from the conſequences of the tranſ- 
action by which the came into his poſſeſſion. 

So far as reſpects the firſt, the queſtion, in the charger's appre- 
henſion, is attended with little difficulty. 

Even had the ſhip been acquired by the ſubject of a neutral 
ſtare, and for a price paid, it is thought to be clear, that the 
charger, in the circumſtances of this caſe, would have been en- 
titled to reclaim her as his property; and that even the bona fides 
of ſuch a ſtranger would not have excluded bis right. 

The ſuſpender, in arguing this point in the Court of Admiral- 
ty, reſorted to the authority of different writers on the Law of 
Nations, ſuppoſed to ſhow, that the capture itſelf, or, at leaſt, the 
poſſeſſion for twenty-four hours by the captor, operated a tranſ⸗ 
fer of the property in his favour, ſo as to exclude the right of the 
original owner, upon recapture, or to ſupport the right of a 
ſtranger purchaſer. 
| The truth of the matter, e is, that the time from which 
this effect ſhould be attributed to a capture, is altogether arbitra- 
ry; and, that different rules have been eſtabliſhed with regard to 
it, at different times, and in different countries, partly by cuſtom, 
partly by poſitive regulations, according to the different views 
entertained of what was moſt for their particular advantage. 
The periods from which the general writers on this ſubject 
give it this effect, are either that of the capture itſelf, or pofſeſ- 
ſion for twenty-four hours, or the: deductio infra prefidia. At the 
ſame time, the general diſpoſition has, for a conſiderable time, 

been, to extend the time in favour of the original owner, both 
with rel] pect to 1 r dag "INN and with reſpect to ſhips of 
B 


war, 
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war, or privateers of their own country, in the caſe of recap- 
ture. | 

With reſpect to theſe laſt, your Landis know, that, in Great 
Britain, by a ſtatutory regulation, contained in the act 4th and 
Ith William and - Mary, c. 25th, and the ſubſequent prize acts, 
which are paſſed at the commencement of every war, the right 
of the original owner 1s preſerved during the whole courſe 
of the war, in caſe of recapture, and entitles him to recover 
his veſſel, ſo long as ſhe remains the property of an ene- 
my, even after condemnation by the proper court; and reſtricts 
the right of the recapture to a certain ſum, in place of ſalvage, 
greater or leſs, according to the time the has. been 1 in poſſeſſion 
of the enemy. 

Even before ſuch ſtatutory regulation took place, the publick 
law of this country had adopted, as it is believed moſt. of the 
neighbouring nations have now done, a rule more favourable 
than any of the above mentioned, and held the property to re-- 
main with the original owner, till the right of the enemy upon 
capture was eſtabliſhed, by a regular condemnation in the courts 
of his own country. 

It muſt indeed occur, that ſuch a regulation would naturally 

ariſe from the eſtabliſhment of ſuch courts, for trying the queſ- 
tion of prize, and the general cuſtom, that no. .captor ſhould 
diſpoſe of a ſhip or cargo, as a Prize, till ſhe had been regular- 
ly condemned as ſuch. 

Accordingly, the Admiralty Court of England has of a long 
time followed this rule, and held the property not to be changed, 
ſo as to bar the owner, in favour of a purchaſer or recaptor, till 
eſtabliſhed by condemnation. 

In place of all other authorities on this ſubject, the charger 
will beg leave to refer your: Lordſhips to a 2 of the 
Court of King's-Bench, delivered by Rand Mansfield, 23d No- 
vember 1758, in the caſe of Goſs contra Withers, as reported by 
Sir James Burrows; where that great judge, after mentioning 
the different rules laid down by the writers on the law of na- 
tions, ſtates the practice of Nr as follows: I have taken 
< the trouble to inform myſelf of the practice of the Court of 
Admiralty in England, before any act of parliament com- 
4 manded reftitution, or fixed the rate of ſalvage; and I have 
{© talked with Sir George Lee, who. has examined the books of 
the Court of Admiralty, and. informs me, That *. held the 


property 


. 


* property not changed, ſo as to bar the owner, in favour of a 
* vendee or recaptor, till there had been a ſentence of con- 
* demnation; and that in the reign of Charles the II., Sir 
Richard Hoyd (father of the late Sir Nathaniel) gave a ſo- 
* lemn judgment upon the point, and decreed reſtitution of a 
** ſhip retaken by a privateer, after ſhe had been 14 weeks in 
the enemyꝰ's poſſeſſion, becauſe ſhe had not been condemned. 
Another caſe upon the ſame principle, againſt a vendee, is 
cited at the end of Affivedo v. Cambridge, in 1695, (Lucas, 
* 79) after a long poſſeſſion, two fales, and ſeveral voyages.“ 

Agreeably to the opinion which is here expreſſed, your Lord- 
ſhips ſee, that, prior to condemnation, a prize cannot be ſafely 
purchaſed, even by the ſubject of a neutral ſtate. 

It has been remarked by the ſuſpender, on this part of. the ar- 
gument, That if the regulation of the. Engliſh ſtatute, reſpect- 
ing the right of the- owner, in the caſe of recapture, was ſup- 
poſed to prove the neceſſity of a condemnation,. for veſting the 
property of a prize in the captor, its effect would go {till far- 
ther, and it would prove, that the property was not transferred, 
even by the condemnation itſelf, ſince that ſtatute preſerves the 
right of the original owner in the caſe of recapture, after, as 
well as before condemnation. 

The charger has no occaſion to diſpute the juſtice of this re- 
mark; nor was that ſtatute reſorted to for any other purpoſe, than 
to ſhow, how little favour our Legiſlature has thought due to the 


right acquired by capture, jure belli, in queſtions between one. 
Britiſh ſubjecttanother. ' | 
But if the ſtatutory regulations of our own country, as to the 
right of the owner, in the caſe of recapture, are not deciſi ve 
on the general queſtion, as to the time when the property is 
transferred by capture, it is ſurely with ſtill leſs reaſon, that 
the ſuſpender, in contending that the capture itſelf, or at leaſt. a. 
poſſeſſion of 24 hours by the captor, has that effect, refers to 
an article of the ordonnance de Louis XIV. feuchant la ma- 
rine, which gives the right of all French ſhips, taken. by an 
enemy, and remaining for 24 hours in their poſſeſſion, to the 
recaptor, in preference to the original owner, and to an old de— 
ciſion of the Scots Court, mentioned. in Balfour's Practicks, as 
founded on the ſame rule. 


Tour. 
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Your Lordſhips, in judging a queſtion of publick law, in the 
eighteenth century, will not, he preſumes, think much regard 
due to a ſingle precedent in the ſixteenth, or conſider it of much 
conſequence, what opinions might be then entertained, either 
here or elſewhere, on a ſubject, with reſpect to which, there has 
been ſo material a change in the opinions, as well as in the prac- 
tice of all European ſtares. 

As to the regulation of Louis XIV., ſuppoſing it ſtill in 
force, it 1s plainly founded on a political * as ſup- 
poling it for the intereſt of the ſtate, to encourage the retaking 
of their veſlels, by allowing the' entire property to the recaptor, 
in the ſame manner as the regulation of this country, and of 
Holland, is founded on the oppoſite view, of a general encourage- 
ment to merchants, by preſerving their right, on payment of a 
ſtated ſalvage. 

While the charger, however, admits, that none of theſe ta- 
tutory regulations, as to the effect of recapture, are deciſive on 
this part of the argument, he cannot agree with the ſuſpender, 
that, becauſe that matter is now regulated by the Engliſh ſta- 
tute of William and Mary, and the ſucceeding Britiſh acts, in 
the ſame terms, that it 1s therefore of no conſequence, what rule 
was adopted in England prior to that ſtatute. 

On the contrary, he apprehends, that practice, as ſtated in the 
reſolution of the Court of King's-Bench, and appearing from 
the precedents therein referred to, will be thought extremely ma- 
terial, as ſhowing, that, anterior to any ſtatutory regulation on 
that point, a regular condemnation by the proper court was held 

to be the only circumſtance which could eſtabliſh the property 
of a ſhip in the enemy by capture, or extinguiſh the right of 1 
covery in the original owner. 

While the rule, however, which was thus adopted in the vi 
of recapture, prior to the regulation of that matter by ſtature, 
materially aids the-ſuſpender's plea, as eſtabliſhing ho general 
idea, that a condemnation, at the inſtance of the captor, was 
eſſential for extinguiſhing the right of the original owner, even 
in a queſtion with a third party, it will be obſerved, that the 
ſent caſe does not relate to a recapture, but to the right of a pre- 
rended purchaſe from the captor. 

Now, whatever variety of rules may have obtained at different 
times, and 1n different countries, as to the effect of recapture, 
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it will not be diſputed, that, by the general cuſtom of this, and 
all the neighbouring nations, no captor has, of a long time paſt, 
been admitted to diſpoſe of prizes taken in war, either in the 
ports of his own Sovereign, or in [thoſe of a neutral ſtate, till 
ſuch time as they had been regularly carried into condemnation 
by the courts of "that ſtate under whoſe authority the capture 1s 
made, | 

With reſpect to the firſt, that rule, which had obtained in 
practice long before, is confirmed by the above mentioned 
ſtatute of William and Mary, and the prize acts which have 
been paſſed in every war, ſince that time; all of which expreſsly 
direct, that no ſhip, or any part of its cargo, {hall be diſpoſed 
of withour ſuch condemnation. And the French ordonnance, 
referred to by the ſuſpender, contains a regulation of the ſame 
kind, with To to all prizes made by the ſhips of that na- 
tion. 

In the ſame manner, where prizes are carried into the . 
nions of a neutral ſtate, the captors are not allowed to ſell, or 
their ſubjects to purchaſe them, till the captor has obtained a re- 
gular condemnation in the Courts of his own country. Of this, 
your Lordſhips will ſee full evidence, in the caſe of Benton con- 
tra Brink, decided in this Court, 23d July 176r. 

That queſtion reſpected a Britiſh vellel, claimed by the origi- 
nal owner from a ſubject of Denmark, by whom the had been 
purchaſed, in a Daniſh port, from the French captor, after being 
condemned by the High Admiral of France. 

The Britiſh owner diſputed the regularity of the decree, and 
the juſtice of the ſentence ; and, in the argument on that point, 
your Lordſhips will find, the doarine, as to the time when the 
property veſts, and the various opinions of the doctors, with re- 
ſpect to it, very fully treated of. | 

It ſeemed, however, admitted, by both parties, that, by the 
3 cuſtery of nations, no prize ae be ſold withour a con- 

emnation; and your Lordſhips will there find an example of 
the general practice i in that mater, in two edits of the Daniſh 
King, jth May, and 3oth July 1756, iſſued on occaſion of the 
late war between this country and France, by which, his Daniſh 
Majeſty allowed the ſhips of: war and privateers of both nations, 
to bring their prizes into his ports, and to diſpoſe. of them, but 
Aae the expreſs condition, That they ſhould be previouſly con- 
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ſamin, and it being knawn or provin, the King may charge 
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demned. The firſt of theſe edicts, after directing chat ſuch ſales 
ſhall be allowed, adds, Hac tamen expreſſa conditione, quod iſ- 
tarum navium vel mereium emptio non concedatur, ante- 

quam pirata, ſententia, quos dominus illius conſtituit, dicta, 

«ES navem illam juſte eſſe captam.” And the other 
contains a clauſe to the ſame purpoſe. 

A practice, indeed, of this kind, muſt have ſoon appeared ab- 
ſolutely neceſlary for preventing the right of capture from degene- 
rating into downright piracy, and, accordingly, that it had early 
come to be general; and, in particular, that it early obtained in 
this country, appears from the following paſſage in Balfour, Gif 
* ony perfoun, of ony natioun, beand confederat, or in peace with 
this realme, tak an {hip or gudis of ane uther natioun, alſtia 
beand freindis with this realme, gif ony of the lieges of this. 
realme chances to buy ony of the ſaidis 1 takin gudis, befoir the 
** ſaid ſhip be decernit to be lauchful Prize to the taker of the 


r 


cc 


the buyaris thairof to enter their perſounis in ward, thairin to 
remane upon thair own expenſis, ay and quhall, they bave fund 
ſovertie to keip his Hienes, his realme and lieges, ſkaithleſs at 
all handis havant interes to the ſaid geir; and attour, the ſaidis 
perſounis, buyaris of the ſaidis- gudis, may be puniſt be our ſo- 
* varane Lord at his Hienes will and diſcretioun, for breking of 
the common peace of this, realme.“ - And it is remarkable, 
that, in ſupport of this doctrine, he refers to a deciſion, the 
King againſt Andrew Mowbray, and others, as far back as an 
June 1487. 

As it is plain, therefore, that, for a long time paſt, all nations 
have concurred in the practice of allowing no prize to be diſpoſ- 
ed of without a previous condemnation, it ſeems. to be a neceſſary 
conſequence, that no perſon is in bona fide to purchaſe. from a 
captor, or ean be entitled to plead a right on fuch. purchaſe, , 
where a. preceding condemnation has not taken place. 

| Accordingly, that this has been long held as law in England, 
is plain from the reſolution of the Court of King's Bench, and. 
the precedents which are there mentioned as to this point; and, 
whatever might be the eaſe as to a point of municipal law, the 
charger is perſuaded, that, in a queſtion of this kind, which re- 
ſpects the publick law, and muſt often affect our conduct as a na- 
tion, towards the ſubjects of other : ſaree, great regard will be 
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paid to the deciſions of the courts in that part of the kingdom 
where ſuch queſtions moſt frequently occur, and where it is, 
therefore, natural to ſuppoſe they muſt be beſt underſtood. 

After all that has been ſaid, therefore, on this point, the 
charger apprehends it to be clear, that, even could the ſuſpender 
be held in the ſame ſituation, and equally at liberty to maintain 
his right in this veſſel, upon a purchaſe from the captor, with the 
ſubject of a neutral tate, ſtill it would not avail him. If, in the 
caſes cited by the honourable judge, the Engliſh court of admi- 
ralty had no difficulty in ordering reſtitution of a {hip which had 
been weeks in poſſeſſion of the enemy when purchaſed, becauic ' 
ſhe had not been condemned, there can certainly be no doubt, 
that they would have decreed it in the preſent caſe, where, ac- 
ae de. to the ſuſpender's own ſhowing, in place of weeks, ſhe 
had only been a few days in poſſeſſion of the captor, and, ſo far 
from being carried into condemnation, had not been brought i in- 
to. a port in that country, but remained in the Britiſh. ſeas, ſub- 
ject to all the chances of recapture, which might have ſaved her 
to the owner. 

The ſituation, F of this ſuſpender, and of a neutral 
purchaſer, appears to the charger to be materially different. The 
transfer to an enemy by capture, 1s not on the ſame footing with 
an abſolute. transfer of property. 

With reſpect to the ſubjects of the ſtate by whoſe authority i it 
is made, it forms, no. doubt, a complete right, from the time of 
being regularly eſtabliſhed, and makes the ſubject falling under 
it a lawful object of commerce among them; and, from its be- 
ing ſo, the favour of commerce has juſtly made; jt a rule, to re- 
{peat the right of a ſtranger, or the ſubject of a neutral ſtate, ac- 
quiring it in the ordinary courſe of trade with them. 

But, as to the ſubjects of the ſtate from whom the capture has 
been made, the caſe is quite different. During a ſtate of war, 
commerce is not underſtood. to take place between the ſubjects of 
the hoſtile ſtates ; with reſpect to them, the capture is viewed 
merely as an act of violence, and the ſubject of it is ſo far from 
being a lawful object of commerce, that it remains liable to be 
ſeized, jure belli, not only from the captor himſelf, but from any 
other ſubject of the hoſtile ſtate who ſhall be found in poſſeſſion 
of it. 
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tion, as a ſalvage, or reward for the recovery. 


your Lordſhips have even ſeen, that the ſtatutes of this country 


0 
It is the duty of all their ſubjeQs to make ſuch recapture;-and 


ſo far proceed on this principle, and hold the capture of a Britiſh 
veſſel, with reſpect to our own ſubjects, as a mere act of violence, 
which operates no transference of property, that they confider 
the right of the Britiſh owner, ſo far as concerns his fellow- 
ſubjects, to remain entire, and, even after condemnation, give it 
effect, by allowing him to recover. his property, if retaken by a 
Britiſh ſhip of war, or privateer, on payment of a ſtated propor- 


The ſuſpender affects to conſider this diſtinction, between a 


purchaſe by the ſubje& of a neutral ſtate and a Britiſh ſabjeR, as 


entirely groundleſs ; ſays, as he knows of no law or ſtatute which 


_ prohibits ſach purchaſe, ſo, he can ſee no principle on which it 


Ib. 1. cap. 3. 
De ſtatu belli 
inter hoſtes. 


ſhould be held unlawful: On the contrary, as it was confeſſedly 


lawful for the owner, or thoſe acting under him, to ranſom his 


own ſhip, before the prohibition by the late ſtatute, that it muſt 
be equally lawful to ranſom or purchaſe that of another. 


The charger, however, ſubmits it to your Lordſhips, on the 


* 


reaſons already aſſigned, that the diſtinction is perfectly folid ; 


that it ariſes from the nature of the thing, and required no par- 
ticular law or ſtatute to eſtabliſh it, n: 
The charger has not obſerved this queſtion to be agitated in 
any of the general writers upon the publick law, but in the 
queſtiones juris publici of Bynkerſhoek, a writer of confiderable au- 
thority. He lays down, in the cleareſt terms, the general principle 
already ſuggeſted, That a ſtate of war, from its nature, termi- 
nates all commerce between the ſubjects of the hoſtile powers. 
His words are, Ex natura belli, commercia inter hoſtes ceſſare, 
e non eſt dubitandum; et quid valebunt commercia, fi ut con- 
e {tar bona hoſtium, quæ apud nos inveniuntur, vel ad nos adve- 
4 huntur, fiſco cedant.“ l FR n ahtd 
The caſe of a ranſom has, in this reſpect, no connection with 
the general queſtion, or its application to the preſent caſe. That 
contract is of a nature altogether peculiar; ſo far from being in- 
conſiſtent with a ſtate of war, it naturally ariſes from it; and it 
by no means follows, from the maſter being allowed to ſecure his 
own ſhip and crew from capture by ranſom, or from the captor 
being admitted to ſue for implement of it, that it is, in general, 
jaw ful for the ſubjects of this country to contract with of a 
* hoſtile 
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Hoſtile ſtate, and far leſs that it is lawful to purchaſe the property 
taken from their fellow- ſubjects jure belli, and thereby to ſecure 
the poſſeſſion of the prize to the enemy, and relieve them from 
the riſk of recapture. | | | 
On the contrary, the charger apprehends it to be clear, that, as 
a ſtate of war naturally ſuppoſes a ſuſpenſion of commerce with 


the hoſtile ſtate, that it renders all contracts with them unlawful, 


and that the purchaſe of ſhips taken as prize, muſt, in particular, 
appear to be ſo, on the general principle expreſſed by Bynker- 
Moek, and for the other reaſons which have already been aſ- 
Hgned. 4 | 

And, if ſuch purchaſes do not ſtand” prohibited by a ſpecial 
ſtatute, the reaſon muſt be, partly that they were underſtood to 
be unlawful, from the nature of the thing, and partly that there 
could be little occaſion for prohibiting, what, in the general caſe, 
there could be no room to ſuppoſe would take place; for, though 
the defender talks, as a matter of courſe, of ſending a power of 
attorney to purchaſe a Britiſh veſſel, when ſold in the port of an 
enemy, it will readily occur how little this can be ſuppoſed, when 
it is aſked, What poſſible advantage a Britiſh ſubject could pro- 
poſe from ſuch a purchaſe, in a ſituation, where it could be no 
ſooner known, than it would, of courſe, expoſe him to the lots 
of the ſubject purchaſed ? | 
_. Accordingly, that this is underſtood to be the caſe, and that a 
Britiſh ſubject is not held at liberty to make ſuch purchaſe, is 
plain from the reſolution of the King's Bench, which has been 
J often referred to in this argument; where Lord Mansfield, 
talking of the queſtion, How far property was transferred by 
capture, or what particular circumſtances gave it that effect, ex- 
preſsly ſays, That queſtion can happen but in two caſes ; 
namely, (firſt) between the owner and a neutral perſon, who 
has bought the capture from the enemy; (ſecond) between the 
* owner and recaptor.” - | 

This opinion, indeed, was delivered in a caſe on a policy of 
inſurance, where the effect of capture occurred only incidentally, 
and did not appear to affect the queſtion at iſſue. At the ſame 
time, while the neceſſity of a condemnation, to ſupport the right 
even of a neutral purchaſer, is fully ſpoke to, the manner in 
which the reſolution of the Court on that point is expreſſed, 
plainly thows-its being held as clear, that a Britiſh capture could 
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only be the ſubject of purchaſe by a neutral foreigner, not by a 
fellow-ſubject of Great Britain. L471 [3 at | | 
In every view, therefore, in which it can be conſidered, the 
ſuſpender's claim of property muſt appear to be ill-founded, ſince, 
in the fir place, ſuppoſing the veſſel had been bought by the ſub- 
ject of a neutral ſtate, the charger would be entitled to. recover 
her, as bought from the French captor, before he had eſtabliſhed 
his right, or rendered her a lawful ſubject of commerce, by con- 
demnation; and, 2dly, Becauſe, even if this had been the caſe, 
ſhe would not have been a lawful ſubject of commerce between 
the ſuſpender, a Britiſh ſubject, and a native of France, holding 
her by right of capture. | 3 

Senſible, for theſe reaſons, that it is in vain to plead a right of 
property, under this pretended purchaſe of a Britiſh prize from 
the French captor, the ſuſpender has been deſirous of aſſuming 
another character, and claims the 150 guineas for which ſhe is 
ſaid to have been acquired, on the footing of his having acted 
beneficially for the charger, in agreeing to pay it, and of its be- 
ing juſtly due as a ranſom or ſalvage. | | 
With reſpect to the firſt of theſe grounds :—Even while it was 
lawful for the ſubjects of this country to ranſom their ſhips when 
taken by the enemy, your Lordſhips know, the right of entering 
into ſuch a contract could only belong, either to the owner, or 
the maſter acting in his name, and, in that reſpect, poſſeſſing 
his power, and ſuppoſed to have ſufficient authority to bind him. 
It is in vain, therefore, for the ſuſpender, who did not act in 
the charger's name, and could not pretend any power to do fo, 
to claim indemnification on the footing of a ranſom, which, be- 
ing a bargain of hazard even while ſuch bargain was lawful, no 
perſon could properly have taken upon him to make for another 

without poſſeſſing his authority to do ſo. | vt. ear” 
At the ſame time, though the ſuſpender's claim on this footing 
would have been untenible at common law, it is rendered ſtill 
more ſo by the late ſtatute, a copy of which is in proceſs, and 
which expreſsly enacts, That from and after the 1ſt day of 
June 1782, it ſhall not be lawful for any of his Majeſty's ſub- 
* jects to ranſom, or to enter into any contract or agreement for 
© ranſoming, any ſhip or veſſel belonging to any of his Majeſty's 
ſubjects, or any merchandize or goods on board the ſame, 
+. which ſhall be captured by the ſubjeAs of any ſtate at ork 
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© with his Majeſty, or by any perſons communng hoſtilities a- 
gainſt his Majeſty' s ſubjects.” 

| Here, your Lordſhips ſee, the ranſoming of a Britith veſſel, 
is, in all caſes, prohibited and declared to be unlawful from the 
ad of June laſt, more than a month preceding the tranſaction 
pled upon by the ſuſpender, which took place on the 25th of 
July. And a ſucceeding clauſe in the ſtatute impoſes a penalty 
of no leſs than 500 l. upon any perſon who ſhall pretend to enter 
into a contract for ſuch ranſom. 4 

Under this ſtatute, a contract for ranſoming or redeeming 
this veſſel was clearly unlawful and void. It could not be the 
ground of an action by the captor, to compel payment of the 
ranſom from him. The Judge-Admiral has juſtly found, that 
it could not produce an action even in favour of the hoſtage, a- 
gainſt the ſuſpender, at whoſe deſire he had gone to France in 
that character; and, for the ſame reaſons, as httle can it be the 
ground of an action at his inſtance againſt the owner, or of an 

exception againſt the reſtitution of that property in the veſſel, 
which has been re ſhown to remain with the charger as 
ſuch. 

It has been ſaid, That this ſtatute could have no effect on the 
preſent queſtion, becauſe the ſuſpender neither was maſter of the 
hip thus ranſomed, nor a perſon on board, or belonging to her, 

againſt whom only the ſtatute is ſaid to be directed. 

But, in the 1½ place, your Lordſhips will obſerve, That this 
verbal criticiſm, drawn from the expreſſion of ſection 4th, is not 
juſtified even in the words of the material clauſes of the act, where 
the prohibition 1 is directed, in general terms, againſt all his Ma- 
jeſty's ſubjects, who ſhall ranſom, or enter into any contract or 
agreement for ranſoming, any ſhip or veſſel belonging to any of 
his Majeſty's ſubjects. 2d/y, Was it even founded in the words, 
it could be of no conſequence; fince, if au owner himſelf was 

prohibited from ranſoming, it would neceſſarily follow, that no 
. other perſon could have that power, it being only for his behoof, 
and in his right, that he could exerciſe it. 

Again, it is alleged, That the preſent queſtion cannot be af- 
fected by this act; becauſe, although it prohibits all contracts for 
ranſoming Britiſh ſhips, under a penalty of 500 l., and, by an 
after clauſe, declares all ſecurities granted for ſuch ranſom to be 


void, it. ſtatutes RE with 10 to the property of the ran- 
ſomed 
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omed veſſel or goods, from which the ſuſpender is pleaſed to in- 
fer, that, ſuppoſing him to have contravened the ſtatute, in ran- 
ſoming the charger's veſſel, that the only conſequence would be, 
its founding a defence to him againſt implement of his contract 
with the French captain, or ſubjecting him to the ſtatutory pe- 
vn but that it could not affect his right to the property of the 
veſſel. | n 

Your Lordſhips, however, will not probably think much re- 
gard due to this argument. It has been already ſhown, that all 
contracts for ranſoming Britiſh veſſels, ſtand expreſsly prohibited 
by this ſtatute, under a penalty of 500 I. And the ſubſequent 


clauſe, voiding all bills, notes, or ſecurities, granted in conſe- 


quence of them, is no leſs direct, its words being, That all 
contracts and agreements which ſhall be entered into, and all 
bills, notes, and other ſecurities, which ſhall be given by any 
<© perſon or perſons, for ranſom of any ſuch ſhip or veſſel, or of 


any merchandize or goods on board the ſame, contrary to this 


act, ſhall be abſolutely void in law, and of no effect what- 


„ever.“ 


Had the ſtatute gone no farther than to prohibit ſuch contract, 


the charger apprehends, that the ſuſpender could not poſſibly be 


admitted to claim indemnification of an obligation which he had 
come under by an unlawful contract, entered into contrary to the 
prohibition of a ſpecial ſtatute. | T7? 
But, when your Lordſhips obſerve, that it not only prohibits 
ſuch contracts, but voids all ſecurities granted in conſequence of 
them, the caſe muſt appear {till clearer in favour of the charger. 
If the ſuſpender has at all a claim of indemnification, it muſt 
be as having paid, or ſtanding bound to pay, a price for the veſ- 


1el. The firſt, however, it is admitted, he has not done; and as 


to the laſt, his obligation to the French captain being clearly void 
in terms of the ſtatute, and the Judge-Admiral having actually 
found it to be ſo, it follows, that he can have no right to claim 
a ſum as the ranſom of this veſſel, which he neither has paid, 
nor can now be obliged to pay. _. „ eis 42d ae 
Laſtly, The ſuſpender wiſhed to evade the effect of this act on 
another footing, and pleaded, That it could not apply to the pre- 
ſent caſe, as being limited to two months from the paſſing of this 
act, for any ſhip or veſlel ſailing from any European port, under 
which exception he wiſhed it to be brought, becauſe, ar the m— 
vr | # 4 
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of this tranſaction, he himſelf was on a voyage from Ham- 
burgh. 

Without enquiring, however, at what time this 0 paſſed, on 
from what time theſe two months would run, it is ſufficient to 
obſerve, that the veſſel Which was the ſubject of this tranſaction, 
was not bound from a foreign European port, but from one Bri- 
tiſh port to another, viz. from Yarmouth to Sunderland. 

The veſſel. therefore, which was herſelf the ſubject of the ran-- 
ſom, not being bound from a foreign port, it is of no conſe- 
quence that the veſſel of the perſon who made the ranſom, hap- 
pened to be ſo. That caſe does not come within the words of the 
exception. The ſuſpender knows no rule of interpretation, by 
which they can be extended to it. Of courſe, therefore, the ge- 
neral enactment muſt have effect, and deny all claim made 
upon this tranſaction, on the footing of its being entered into 
for ranſoming a Britiſh veſſel, at a time when it ſtood prohi- 
bited by law, under a ſevere penalty. 

Could the ſuſpender, therefore, lay claim to the character of a 
ranſomer, which, for the reaſons already aſſigned, it is appre- 
hended he cannot; it is plain he could 8 no right on that 
pretended contract, as being clearly within the ſanction of the 
late ſtatute, and altogether void, upon the nb nien therein con- 
tained. 

His claim, therefore, to indemnification, on the footing of, > a 
ranſom, being equally untenible with his pretended right by pur 
chaſe; it is clear, that if the ſuſpender be at all founded in 
a. claim of indemnification, it can only be on the footing of a 
falvage, as having prevented the French captain from the inten- 
tion of ſinking the veſſel, and thereby preſerved her to the char- 

er. 
= In the firf place, however, it will be 'confidered, how far this 
ſupgioſed intention. of the French captain, without which the ſuſ- 
pender had no right, and could have no. pretence for interfering 
in the manner which he did, ought to be taken for granted, on 
the narrative-of-a paper, which the charger is entitled to conſider 
as concerted. between them, to Cover a tranſaction known. to be 
in every other view unlawful or improper. 

_ - ah, Suppoſing credit could be given to the narrative. of that. 
paper, it will occur, that on the footing of ſalvage, there can be 


no connection between the extent of his claim, and the ſum. 
| E which. 
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which he may raſlily have agreed to pay for the veſſel, or which 
the captor and he may have concerted to expreſs in a Paper; 


meant as a cover for the unlawful right thus acquired. 

A ſalvage can never go farther than a reaſonable allowance for 
the trouble and Tifk incurred in ſaving the ſubject. Even in the 
caſe of recapture, where the merit and trouble is infinitely 
greater, your Lordſhips will ſee, from the above mentioned ſta- 
tute, that the ſalvage allowed, in no caſe exceeds a half, and, in 
ſome, it is reſtricted to one eighth of the value. In which view, 
your Lordſhips will conſider what ſhould entitle the ſuſpender to 
demand, as ſalvage, a ſum, which your Lordſhips have been in- 
formed, is fully equal to the value of the veſſel herſelf, and 


which, no ewner-or maſter could with any propriety have a- 


greed to pay, in any ſituation, as a ranſom, and, far leſs, when ſhe 
remained on the coaſt of England, and there were ſo many chan- 
ces for the property being recovered to the owner by recapture: - 
Laſtly, It will certainly be admitted, that in order to found a 
claim, either on the footing of a ranſom or a ſalvage, the perſon 
making it muſt appear to have acted bona fide, in the view of ſav- 
ing the ſubject for behoof of the owner. But how this ſuſpend- 
er ſhall 5 8 to have done ſo, the charger muſt confeſs himſelf 


At a loſs to ſee. 


It is not pretended that he made ac of this ſhip, and 
the circumſtances in which he found her, or that he took any o- 


ther ſtep for diſcovering the real owner, or which could. denote 


an intention. pf reſtoring the property to him. 

On the contrary, it is admitted, that he appropriated her to 
himſelf immediately, by giving her a new name, fitting her out, 
carrying her on a voyage on his own behoof, and RN the 

Yofits. 

; Whatever, therefore, the charger may choofs: to plead, now 
that a proprietor has appeared, and whatever were the real terms 
of his bargain with the French captor, there is much more rea- 
{on to believe, that he entered into it, more with the view of its 
being a beneficial bargain, and of appropriating: her to himſelf, 
than of faving the ſhip to her real owner, whom, it muſt be ad- 


mitted, he never took this ſmalleſt ſtep, or Thowed the teſt in- 


nn to. diſcover. Fy: Tax bs 


On this footing, therefore, ths e e chat a per- 


ſon thus getting into poſſeſſion 121 another's property from an e- 
nemy, 


4” 
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nemy, with a view to his own profit, not of ſaving it for the real 
owner, wants that bona fides which entitles him to claim repetition 
of the price, on the footing of a ranſom, or of ſalvage, as a re- 
warck for his riſk and trouble, even if the tranſaction lay open to 
no other exception. W Top Se=LTTID . | 
At the ſame time, he cannot conclude, without bringing un- 
der your Lordſhips view, as an abſolute objection, even at com- 
-mon law, not only to the right of property, but to every other 
claim ariſing from it, the unlawfulneſs of one Britiſh ſubject 
-purchaſing the property of another, from an enemy in ſuch cir- 
cumſtances. | 2 th | | 

And indeed, there cannot eaſily occur a ſtronger inſtance than 
the preſent, of the bad conſequences which would attend giving 
effect to ſuch tranſactions. GL | | 
When the French privateer made prize of this veſſel, ſhe could 
not have detained her without weakening her own crew, to man 
the prize; and after ſhe had done ſo, that prize remained ſubject 
to many chances of recapture, between the , coaſt of Yorkſhire 
where ſhe was taken, before ſhe could reach a French port. 

All theſe, however, the tranſaction with the ſuſpender effec- 
tually precluded. The enemy obtained a ſecurity, which, holding 
it to be lawful, would have put the ſtipulated price in his pocket; 
and the ſuſpender, a Britiſh ſubjeR, carried her, free from all ha- 
zard or challenge, to a Scots port, not in the view of ſerving the 
owner, but himſelf. | 11 

By ſuch tranſactions, were they to be in general allowed, or 
could they be juſtified in particular caſes, on ſuch pretences as the 
contracting parties might chooſe to ſet up, it is evident, that, in 
many ſituations, the ſhips of our enemies might ſecure a certain 
profit, and the owner's right and chance of recovery, by recap- 
ture, might be expoſed to be moſt unjuſtly defeated ; while the 
perſons who entered into them, and thereby took under protec- 
tion the property of an enemy, would be ſecure of advantage 
from it, by holding their acquiſition while undiſcovered, and 
obtaining a full indemnification when ſuch diſcovery took place. 

To conclude, the ſuſpender ſubmits ic ro your  Lordſhips, as 
clear, 1½, Thar the ſuſpender, a ſubject of Great Britain, could 
have no right to the property of this veſſel, on pretence of a pur- 


chaſe from a French captor, and far leſs on a purchaſe made 


without condemnation, and before ſhe was carried into a hoſtile 
| | or 


— 4 


footing of a ranſom, beſides that he had no power or ri 
ter into ſuch contract, is clearly excluded by the late ſtatute, 


of the veſſel, and, 2dly, in endeavouring 
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or neutral port. | adh, That his claim of indemnification on the 
ght to en- 


prohibiting ſuch contracts, and declaring all ſecurities d in 
conſequence of them, to be void. And, 3dly, That his claim af 


ſalvage, on the ſuppoſition of having interpoſed uſefully. to ſave 
her from being ſunk, while there is no proof 


of that fact which. 
can be rehed on, is, at any rate exorbitant, and effectually bar- 
red, by the contrary evidence, of his having acted — with 
a view to his own 1ntereſt; and without any purpoſe of 1 
the veſſel to the owner. 

On theſe grounds, he hopes your Lordſhips will * no dif- 
ficulty in ſupparting the judgment of the 88 of Admiralty; and 
finding the letters erty proceeded ; and he only farther ſub 


mits, Whether, in the circudaſtances. of this en, arifing 


from ſo improper a conduct, on the part of the ſuſpender, 1 


in entering into the unlawful hargain by which he became poſſe 
to a ate her to- 


himſelf, does not juſtly ere ere of the expence incurred: 
in ſupporting bis juſt right... rave od: 


In rgpet wheres, ke. 
1 2105 64 for 4106 B. W. - MOLE 0 p. 
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